ABSTRACT n this article, I survey the state of the mortgage loan transfer system, the legal rules that govern it, and the widening gap between those rules and the practices in the secondary mortgage market just prior to the 2008 crisis. The review includes some empirical assessment of the extent of errors and execution problems; the damage done by "robo-signing;" the Mortgage Electronic Registration System ("MERS") and note delivery practices; and the extent to which courts will prevent or reverse foreclosure sales based on those errors and problems. I then examine why existing legal structures, for both paper-based and electronic transfers, are not working, and the extent to which they have failed, I also identify the key consumer and investor protection values and interests (finality, transparency, fraud protection, and so forth) that must be addressed by the law governing secondary market transfers of home loans. I conclude by outlining options for reforming the mortgage loan transfer system, including the use of a single document merging the note and mortgage, and a structure for the registration of a single authoritative electronic version of the mortgage/note and of all changes in parties to, and terms of, the transaction. * Professor of Law, Valparaiso Law School. Special thanks to Whitney Dickison, Christopher Erickson and Anne Zygaldo for their invaluable assistance with the MERS foreclosure record survey and with additional legal research.
INTRODUCTION
Five years into the subprime mortgage crisis, 1 the foreclosure machinery has slowed to a crawl. 2 Historically high levels of mortgage defaults continue to overwhelm the foreclosure system. 3 At the same time, 2010 and 2011 saw a second wave of the foreclosure crisis, brought on in part by relatively obscure legal rules that govern the transfer of mortgage loans from one lender to another and the shortcuts to circumvent those rules. Those shortcuts have come to be known as the "robo-signing" scandal. 4 Robo-signing describes 1 Also termed the global financial crisis ("GFC"), or the Great Recession, the financial collapse of 2008 was precipitated by rapidly escalating defaults and foreclosures on subprime mortgage loans in the United States, and by the resulting losses experienced by investors in those mortgages and mortgage-backed securities. See generally KATHLEEN C. ENGEL & PATRICIA A. MCCOY, THE SUBPRIME VIRUS: RECKLESS CREDIT, REGULATORY FAILURE, AND NEXT STEPS (2011) (delving into the history and causes of the global financial crisis); ROBERT J. SCHILLER, THE SUBPRIME SOLUTION: HOW TODAY'S GLOBAL FINANCIAL CRISIS HAPPENED, AND 
WHAT TO DO ABOUT IT (2008) (providing similar analysis as to the background of the global financial).
2 See 2011 Year-End Foreclosure Report: Foreclosures on the Retreat, REALTYTRAC (Jan. 9, 2012), http://www.realtytrac.com/content/foreclosuremarket-report/2011-year-end-foreclosure-market-report-6984 (reporting that the average foreclosure in 2011 took 348 days to complete, and more than 1,000 days to complete in New York).
3 See Mary Ellen Podmolik, Foreclosure Process Caught in State Bottleneck, CHI. TRIB., Sep. 22, 2011, available at http://articles.chicagotribune.com/2011-09-22/business/ct-biz-0922-foreclose-20110922_1_foreclosure-auctions-foreclosurecase-foreclosure-filings. 4 See U.S. GOV'T ACCOUNTABILITY OFFICE, REVIEW"], available at http://www.federalreserve.gov/boarddocs/rptcongress/interagency_review_foreclos ures_20110413.pdf. The interagency review focused primarily on robo-signing of affidavits submitted in judicial foreclosures, as well as on problems with the Mortgage Electronic Registration System (MERS). Robo-signing also refers to high-volume signing of mortgage assignments and note endorsements, sometimes years after the intended secondary market transfer of the mortgage loan, in Loyola Consumer Law Review [Vol. 24:4 mortgage servicers' response to the tremendous volume of mortgage defaults and foreclosures after 2007: assembly-line signing and notarizing of affidavits for foreclosure cases, mortgage assignments, note allonges and related documents, all filed in courts and deed recorders in counties across the United States. In early 2012, the state attorneys general, together with the Federal Department of Housing and Urban Development and other agencies, announced a settlement with five major banks and mortgage servicers of robo-signing related claims. 5 Many hope that this settlement would not only resolve some of the liabilities arising from robo-signing but also somehow resolve legal questions about a variety of mortgage industry practices, allowing the foreclosure process and housing markets to return to normal. 6 Lying at the intersection of contract assignment and property transfer law, the structures and practices governing mortgage loan transfers find themselves in a state of confusion. While the recording and transfer of corporate debt and stock securities successfully shifted to an electronic system in the 1970's, with legal support from Article 8 of the Uniform Commercial Code and relevant Securities and Exchange Commission rules, 7 the law and practice of electronic transfers of the largest individual credit obligations, home mortgage loans, have not yet converged. On the practice side, the Mortgage Electronic Registration System ("MERS") came about in the 1990's on the basis of a legal opinion letter, completely devoid of any statutory or regulatory authority. 8 On the legal side, the Federal ESign statute, providing for electronic Note negotiation, 9 as well as the preparation for an impending foreclosure. Uniform Real Property Electronic Recording Act, have lain dormant and largely unused. 10 As the volume of mortgage transfers and foreclosures exploded, the mortgage industry was either unwilling or unable to follow the old paper-based rules, but it had no effective alternative to support the dematerialization of mortgage loan sales.
In this paper, I survey the state of the mortgage loan transfer system, through a law and society lens. First, I consider empirically how mortgage loan assignments and transfers were actually handled during the subprime boom, and to what extent courts have actually cast doubt on the validity of foreclosures and foreclosure sales affected by robo-signing, MERS, and related problems. This section includes a report on my own empirical survey of the accuracy of MERS records. Next, I identify the key consumer and investor protection values and interests that must be addressed in developing new laws and practices to govern transfers of home finance transactions. Finally, I offer a few suggestions for moving towards a true electronic mortgage loan transfer system with full consumer protection.
I. HOW WIDESPREAD ARE MORTGAGE TRANSFER DEFECTS, AND WHAT IMPACT WILL THEY HAVE ON TITLE STABILITY?
Most mortgage loans made between 1990 and 2007 were sold on the secondary market, and then ultimately resold to securities investors through a process known as securitization.
11 As a result, the bank or mortgage company to whom the homeowner originally promised to make payments had to assign its rights in the Note, which is the contract promising payment, and the Mortgage, which is the conveyance of an interest in real estate as security for the loan. Each of these two assignments followed different rules, and required the creation, endorsement and delivery of different documents, in order to be legally effective. If a homeowner defaults on a mortgage loan, the party that purchased the rights to the loan will want to enforce the mortgage by foreclosure, to obtain valid title to the home and to sell it. Purchasers of the foreclosed home likewise will expect that the party foreclosing and selling the house had the legal right to do so and that the resulting title is valid and not subject to later challenges. Invalid transfers of the mortgage or note may or may not impair the validity of title, depending on various rules that balance policies of accuracy and integrity against policies of finality and certainty.
Title problems affecting the validity of foreclosures and foreclosure sales arising from secondary market sales and securitization of mortgage loans can be classified on three dimensions: whether defects are in the transfer of the note or of the mortgage, whether a foreclosure is judicial or non-judicial, 13 and whether a foreclosure is challenged before or after sale (or judgment in judicial state.) What follows is a survey of actual practices used to transfer notes and mortgages and of judicial decisions about what happens to foreclosure sales and titles when the note and mortgage transfers failed.
A. Transfer of Note

The Legal Methods Available -Article 3 and Common Law
Most judges seem to assume that mortgage notes are negotiable instruments, and, therefore, Article 3 of the Uniform Commercial Code determines the right of a secondary market purchaser to enforce a mortgage note.
14 The touchstone of proper acquisition of the right to enforce a negotiable instrument is physical delivery of the original note, endorsed by the prior payee either in blank or to the new owner. 15 In exceptional cases, a lender who has 13 A bit fewer than half the states require mortgage lenders to file a court action to foreclose and sell the mortgaged property, while the remaining states permit foreclosure by notice and sale, i.e., non-judicial foreclosure. 
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Losing the Paper 473 the original note and can show that it purchased the payee's rights from the prior holder, but is nonetheless missing proper endorsements, can also enforce a note. 16 Even more exceptionally, the note buyer can enforce the note if the note itself is missing or lost, but it can be proven to have been in the prior owner's possession at the time of the loss or theft. 17 These rules have led to some fairly straightforward results denying the validity of a foreclosure when the plaintiff or selling party does not have possession of the note, 18 or if the plaintiff has the note, but the note is payable or endorsed to someone else and there is no other evidence that the party in possession purchased the note from the original payee.
19
If mortgage notes are not Article 3 negotiable instruments, then presumably the common law of contracts governs their assignment. In addition, some provisions of U.C.C. Article 9 arguably permit proof of a mortgage note transfer without endorsement and delivery, by proving the existence of a separate written agreement to sell the note. 20 The foreclosing party's attempt to prove note transfer via this alternative was unsuccessful in the Massachusetts cases, discussed below, 21 and, for the most part, the industry and the courts have looked to the traditional method of endorsement and delivery as the preferred way for a party to prove it is entitled to enforce the mortgage note. shareholder, Nye Lavalle. 23 According to the report, Fannie Mae's policy was to have loan originators endorse all mortgage notes in blank, converting them to bearer paper. 24 The notes would then be delivered to one of three places: the Fannie Mae storage facility in Herndon, Virginia; to one of 58 certified independent custody agents; or to the mortgage servicer.
25 From these facilities, Fannie Mae could then provide the notes to lenders or foreclosing attorneys in states whose law required it ("Original Note States") for foreclosure, to lenders who requested all original notes to be returned upon liquidation (payment in full or foreclosure). Otherwise, Fannie Mae destroyed the notes ninety days after the loan was reported liquidated on its electronic reporting system. 26 However, at the time of the report, Fannie Mae had no central reporting or inventory of lost notes.
27 Fannie Mae's own custodian reported fewer than 200 lost note affidavits per year, but the report does not give data on lost notes or lost note affidavits for the independent document custodians or for servicers.
28
Private-label securitization practices regarding notes were inconsistent. The standard language in securitization contracts usually required either A) that the note be endorsed specially by the payee to the first transferee, by the first transferee to the second, and so on, or B) that the note be endorsed in blank, and physically delivered to the 23 34 Similarly, Fortune Magazine surveyed foreclosure files in New York and found that in every case out of the 103 it examined, when Countrywide was the original note payee, the notes were not endorsed, either in blank or to a specific payee, despite the fact that all of the foreclosures were in the name of a securitization trust. 35 The survey was conducted in response to the widely reported testimony of one bank employee, who told a bankruptcy court that it was Countrywide's practice never to deliver original mortgage notes to the trustee after securitization. On the other hand, Moody's reported that it surveyed the entire pool of mortgages at issue in the same case and found missing assignments or note endorsements in only 180 out of 9,233 cases.
37
It is difficult to reconcile these small sample surveys and reports. Clearly, some lenders and servicers stopped bothering to endorse and deliver notes, while others sometimes used lost note affidavits as a short cut to avoid the expense of retrieving notes that, in fact, had been endorsed and delivered. Servicers sometimes dealt with missing endorsements by obtaining or preparing endorsements on "allonges", i.e. documents separate from the note, whose legitimacy can be called into question. 38 Some of these problems can be cured in individual cases, albeit often at considerable expense. For example, missing endorsements can sometimes be obtained or a servicer in possession of a note can establish rights of a non-holder in possession with contract documents. Some of the cases dismissing foreclosures or even invalidating sales seem to result from note transfer failures that could be remedied. 39 Nevertheless, there is substantial evidence of a significant breakdown in the system of endorsement and delivery of mortgage notes in the pre-2007 period. In most, but not all, judicial foreclosure states, a foreclosure will be dismissed on the grounds of lack of standing if the plaintiff cannot establish it is a person entitled to enforce a note under the U.C.C. §3-301 or under common law. 40 A few states, notably Pennsylvania, seem to require only a valid mortgage assignment for 37 U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 4, at 48. 38 See Morgan v. HSBC Bank USA, NA, 2011 WL 3207776 (Ky. App. 2011) (finding it "troubling" that plaintiff first asserted that the note was unavailable, then filed a note payable to a prior lender, and then with its motion for summary judgment produced a new allonge to the note endorsing the note to the plaintiff); In re Kemp, 440 B.R. at 629. 39 See, e.g., Ocwen Loan Servicing, LLC v. Kroening, 2011 WL 5130357 (N.D. Ill. 2011) (granting summary judgment for foreclosure over standing objections where MERS was plaintiff, record mortgagee and also had physical possession of the note, endorsed in blank by the original lender, and was thus a holder under Article 3). 40 In re Foreclosure Cases, 521 F. 
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Losing the Paper 477 the plaintiff to make out a prima facie case and do not require proof that the plaintiff has rights in the note. 41 The more typical position is the reverse, i.e., that the plaintiff must show it has rights in the note, which is the basic contract for payments, even if the mortgage has not yet been assigned because the note transfer carries with it an equitable right to the mortgage. 42 The rights in the note must exist prior to filing the foreclosure action. 43 To vest the plaintiff with the right to enforce the note, the prior holder must have endorsed and delivered the note, or executed some separate agreement to sell the note, prior to the foreclosure. Thus, note transfer failures will prevent judicial foreclosures, in the event the borrower defends the case, unless and until the note transfer defect can be cured. Of the various scenarios discussed, this one appears to have resulted in the largest number of failed foreclosures.
b. Judicial State After Judgment and Sale
After a judgment is entered, the policies of finality of judgments and title transfers come into play, especially when the foreclosed home has been resold to a bona fide purchaser. For example, in Mortgage Electronic Registration Services v. Barnes, the Illinois Appellate Court rejected a post-judgment challenge to a foreclosure by MERS, despite the apparently undisputed fact that MERS was never the holder or owner of the note. While the court recognized that a proper transfer of the note is a precondition to a valid foreclosure, 44 the court reasoned that the Illinois foreclosure statute authorized an agent of the note holder to foreclose, and that MERS could easily have amended its Complaint to allege its status as agent rather than as principal holder of the note. 45 The default judgment entered against the homeowner was essentially res judicata as to the plaintiff's standing to foreclose. 46 To put it another way, standing was treated by the court as a waivable defense, the absence of which does not render a foreclosure judgment subject to later 41 48 Defendants in that case pointed to the fact that the plaintiff did not have possession of the note at the time of foreclosure and did not record its mortgage assignment until after the foreclosure filing. The court held that the effort to set aside the default judgment was untimely, and also that the foreclosure proceeded with the consent of the proper party, despite the defective note transfer. 49 The clear implication of the decision is that a defective note transfer does not render a default judgment void, and that absent some showing that the plaintiff was a stranger to the transaction, the judgment and foreclosure will not be disturbed.
On the other hand, some post-sale challenges have succeeded. The New Jersey Supreme Court's decision in Deutsche Bank National Trust v. Mitchell was in an unusual dual posture, both prejudgment and post-sale. 50 The court reversed a grant of summary judgment, but also voided a completed foreclosure sale on the grounds that the plaintiff had not provided any evidence that it had possession of the Note when filing the foreclosure. Applying UCC Article 3 without discussing the threshold negotiability coverage issue, the court found that the plaintiff was not a holder or a transferee in possession under UCC §3-301, nor had it offered any evidence meeting the criteria for enforcement of a lost note under 3-309. The court looked past conclusory affidavits from the plaintiff's attorney and the plaintiff's servicer asserting that plaintiff was the holder and owner of the note and mortgage and cited the affidavits' failure to say how and when, if ever, the plaintiff came into possession of the original note. 51 Implicit in the court's reasoning was that the affidavits did not attempt to prove acquisition of the noteholder's rights via some other means such as by a separate sale 47 
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Losing the Paper 479 and purchase contract. Strictly speaking, this case was a challenge to standing before judgment because it was a direct appeal from the grant of summary judgment to the plaintiff. However, the foreclosure sale had not been stayed pending the appeal, and the result of the decision was also to undo a completed sale. The court did not analyze separately whether the sale had rendered the standing issue moot. Strictly speaking, standing and real party in interest are two distinct prerequisites to a judicial foreclosure. For example, MERS may have standing, in the sense that it is, in fact, the agent for the current holder of the mortgage and note; however, MERS may not be the real party in interest if it fails to disclose its agency and the identity of its principal. 52 Even so, as a practical matter, neither of these legal theories is generally available after a default judgment or summary judgment has been entered. As a result, judicial foreclosure sales are unlikely to be set-aside on the basis that the party who started the foreclosure had not received a valid transfer of the mortgage and note.
There are nevertheless occasional exceptions, so that even in judicial foreclosure states, title stability may be affected by note transfer problems.
c. Non-judicial State Before Sale
In a non-judicial foreclosure state, the borrower must bring an affirmative suit to enjoin the sale in order to assert defenses or defects in the sale process. 53 The California Court of Appeals has held that a borrower cannot challenge a non-judicial sale by filing a lawsuit essentially demanding that the trustee prove it is receiving instructions from the current holder of the note. 54 issue will be raised. In a judicial foreclosure, as the plaintiff, the foreclosing party must come forward with evidence that it is the proper transferee of the note, and the defendant homeowner can essentially put the plaintiff to its proof. In a non-judicial foreclosure state, the objecting homeowner must come forward with a plausible claim that the party giving notice of a foreclosure sale is not the proper transferee. While non-judicial sales are difficult to challenge because the borrower must come forward with evidence of a note transfer problem, new grounds for such challenges are emerging in nonjudicial foreclosure states that have recently adopted foreclosure mediation statutes. Nevada, for example, adopted a pre-foreclosure mediation statute in 2009 that requires a notice to the homeowner and, if the homeowner chooses, a mandatory mediation session at which the deed of trust beneficiary must be present, negotiate in good faith, and must present documents including the deed of trust, the note and all assignments. 55 If a homeowner requests mediation and the foreclosing party fails to comply, the foreclosure sale may not proceed. 56 The District of Columbia, which permits non-judicial foreclosures, has adopted a similar mediation statute, which explicitly provides that a sale conducted in violation of the mediation rules is void, causing great concern among title insurers. 
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Losing the Paper 481 challenged based on the trustee's lack of authority to sell. 59 The common law rule allows post-sale challenges when there is unfairness or irregularity in the sale process, presumably including an absence of authority to sell, combined with harm to the former owner, usually meaning a grossly inadequate sales price. 60 On the other hand, some non-judicial foreclosure states have severely limited the ability of homeowners to challenge defective foreclosure sales after the fact. 61 Various impediments to post-sale challenges by former owners mean that, as a practical matter, defective note transfers will not result in title defects in a large number of cases. One key obstacle has been the requirement in many states that a homeowner must show an ability to tender the mortgage debt as a precondition to any post-sale challenge.
62
Courts in many non-judicial states have also been unreceptive to post-sale challenges based on note transfer issues on the merits.
Saurman recently rejected a challenge to a completed non-judicial sale by the former owner, where the challenge was based on the undisputed fact that MERS initiated the sale, but was never the holder or owner of the note. 63 The court relied on language of the Michigan statute authorizing foreclosure by advertisement and sale:
The party foreclosing the mortgage is either the owner of the indebtedness or of an interest in the indebtedness secured by the mortgage or the servicing agent of the mortgage. 64 According to the Michigan Supreme Court, MERS owned an "interest in the indebtedness", not by having any interest in the note, but via its bare legal title to the mortgage securing the note. Interestingly, the court did not comment on the appellate court's related holding that if MERS did not have the required interest in the debt, the non-judicial sale would have been void ab initio and thus subject to post-sale legal challenge. 66 In an earlier case, the Michigan Appeals Court voided a sale based on a missing mortgage transfer. 67 However, the validity of that decision was called into question by the Appeals Court decision in Saurman because of a change in the foreclosure statute that deleted the requirement for the foreclosing party to record a mortgage assignment prior to a notice of sale. Bank, USA, N. A., the Court of Appeals held that the trustee under a deed of trust need not record an assignment of the trust deed, and implicitly held that ownership of the note was unnecessary to conduct a foreclosure sale, so long as the original trustee or a properly substituted trustee conducted the sale. 69 The Massachusetts Supreme Judicial Court, on the other hand, has implied that a defective note transfer could void a trustee's deed, although the case was decided based on gaps in the mortgage transfer.
70
Courts in non-judicial foreclosure states with mediation statutes, like Nevada and the District of Columbia, have not yet addressed the question of whether a trustee's failure to demonstrate a valid note transfer could give rise to a post-sale challenge based on the mediation statutes. That has been the concern expressed by title insurers about the "void" language in the District of Columbia statute, but the outcome of a post-sale challenge based on note transfer gaps and mediation statutes is difficult to predict.
71
It is not always easy to reconcile the reasoning of these various cases. Often, the precise legal issue, for example, of whether a mortgage assignee in possession of a note payable to someone else with no endorsements can foreclose comes out differently, perhaps as 66 Id. (dismissing eviction case bought by sale purchaser after non-judicial sale on the grounds that the party conducting the sale did not have any interest in the note, i.e. the "indebtedness," as required by the Michigan statute). 67 Post-sale challenges to non-judicial sales based on note transfer problems have been less frequent and less successful, in part because the burden is on the homeowner to bring suit rather than on the mortgage assignee to establish its standing to sue. Once a foreclosure sale is completed, note transfer defects have still been raised and may result in the undoing of sales, but statutes and common law favoring finality may tend to limit the number of successful sale challenges. The Massachusetts cases stand out, and a few other states' courts have followed suit, raising potentially serious questions about foreclosure title stability. While most homeowners who wish to contest foreclosures are more likely to do so prior to a foreclosure sale than afterwards, it is conceivable that entrepreneurial attorneys might begin to bring post-sale challenges more frequently as case law develops. At this stage, it is simply too soon to predict the extent of title litigation and foreclosure delays that will result from note transfer failures. typically be in writing, generally separate from the mortgage itself, and must be recorded in county land records, at least in order to protect the assignee from competing claims to the mortgage. 74 A mortgage assignment document is a conveyance of an interest in land, and therefore must have a grantor and grantee. 75 An assignment that is signed by the mortgagee but does not identify any party to whom the mortgage is being assigned, i.e. an assignment in blank, does not effectively assign the mortgagee's interest and cannot be the basis for a foreclosure by a party who later fills in the missing assignee and attempts to present or record the assignment. 76 The transfer of a mortgage is, therefore, usually executed in a different manner than a note transfer. As with notes, the document practices for assigning mortgages varied by market sector. Fannie Mae's practice was to have the bank or mortgage company servicing the loan remain the record mortgagee or mortgage assignee or use MERS as the mortgagee of record. The servicer would then transfer the property after foreclosure sale or assign its successful bid to Fannie Mae.
B. Transfer (Assignment) of Mortgage
78
When a mortgage loan is first sold to Fannie Mae, the loan seller is instructed either 1) to record the mortgage or an assignment in the name of MERS or 2) to prepare and deliver, but not to record, an assignment from the seller to Fannie Mae. 79 Foreclosures are generally to be filed in the name of the servicer, with a few exceptions. 
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to Fannie Mae's.
80
In our own survey of foreclosure and land records in six states we found numerous foreclosures filed in the name of a bank, when Fannie Mae held the mortgage, according to MERS. 81 Given the other inaccuracies with MERS, it is difficult to know in a particular case whether the servicer has made an error in reporting ownership information to MERS or the case involves a legitimate Fannie-held mortgage being foreclosed by the servicer as agent for Fannie Mae, its undisclosed principal.
In the private-label securitization market, two methods seem to predominate, although neither accuracy nor consistency seems to have been achieved with either method. One method was for the originator to prepare a blank mortgage assignment to be filled in later in the event that recording the assignment became necessary for foreclosure purposes. 82 Another method was to record the original mortgage, or an assignment, with MERS as the "nominee" or proxy mortgagee and then purportedly have MERS maintain accurate records of the true beneficial owner of the mortgage and any changes in ownership. 83 A third probably unplanned method was to take neither step, so that when foreclosure becomes necessary, the servicer is forced to obtain an assignment (or perhaps fabricate one) from the original lender to the current owner. MERS purports to be a national database of mortgage ownership and ownership changes. 87 However, prior to 2011 MERS was not regulated by any state or federal agency, and its database was not regularly audited. 88 Because MERS relied on its mortgage industry members -banks and servicing companies -to voluntarily report loan ownership transfers, the MERS database was not a reliable record of those transfers. 89 Our own survey of 396 foreclosure cases in six judicial foreclosure states found that where MERS was mortgagee of record (fifty percent of cases), the plaintiff asserting the right to foreclose matched an identified "investor" in the MERS public record only twenty percent of the time. 90 Not all mismatches mean that the MERS record is incorrect. For Fannie Mae loans, there will typically be a mismatch because MERS may accurately list Fannie Mae as the investor, while the foreclosure, per the Fannie Mae Servicing Guide, is filed in the name of the servicer as agent. 91 Likewise, the significant number of cases in which the MERS investor is not disclosed could mean either that MERS does not have a record of the current loan owner, or that it does have accurate information but refuses to disclose it.
92
Based on the survey, there seems to be a general practice among foreclosure attorneys to record a mortgage assignment from MERS to the party bringing the foreclosure action, shortly before or 85 Similarly low MERS accuracy rates were reported by an audit for the San Francisco Office of the Assessor-Recorder. California is a nonjudicial foreclosure state, so the audit compared the identity of the deed of trust beneficiary in the sale deed to the investor identified on MERS. The audit found only a 42% match excluding cases where MERS did not disclose the investor. 94 An example of a MERS mortgage transfer history from the Maine case, MERS v. Saunders, 95 appears in Appendix 1. In this case, the MERS transfer history reflected that there was a foreclosure filing in January 2009, purportedly by the originating lender, although the opinion explains that Select Portfolio Servicing ("SPS") brought the foreclosure, as servicing agent for Deutsche Bank, trustee. The history next reflected the removal of an apparent security interest in favor of warehouse lender Goldman Sachs. The MERS history did not contain any note of Goldman's initial interest. Next, MERS shows that the beneficial ownership was transferred from the originator to the servicer, SPS. Last, SPS transferred the ownership interest to Deutsche Bank, several months after the foreclosure. Clearly, this particular MERS transfer history is inaccurate. Indeed, the history contained an unnecessary detour through the servicer and an incomplete creation and release of the warehouse lender's security interest. The true mortgage transfer from the originator to Deutsche Bank was noted years after that change in beneficial ownership supposedly took place, and only after the issue was raised in a disputed foreclosure case.
The MERS transfer method has raised a host of unresolved 96 In states where MERS is found not to be the proper plaintiff, a relatively easy fix requires MERS to assign the mortgage back to the true assignee and note holder, who can sue in its own name.
However, this maneuver raises the question of whether a mortgage assignment from MERS to the current holder is valid.
97
These assignments are typically executed by employees of either the current servicer or the attorney filing the foreclosure, essentially purporting to act as agent for the assignor and assigning it to his or her principal (or client). The MERS system of allowing all its members' employees to appoint themselves assistant vice presidents raises important agency law questions regarding the validity of these assignments. 98 This becomes a particular concern when combined with the inaccuracy of the MERS database. If any mortgage servicer or foreclosure attorney belonging to MERS can assign a MERS mortgage to his company or his client relying on incorrect information in the database, the possibilities of error and of competing claims to the right to foreclose arise. More fundamentally, the ability of any MERS member to alter the mortgage ownership information in MERS more or less at will, may lead courts to become increasingly reluctant to recognize MERS assignments as a valid basis for a foreclosure sale. Courts in judicial foreclosure states differ when deciding how a failed mortgage transfer affects a plaintiff's legal right to foreclose. Three related questions do not seem to have a common answer: (1) whether the plaintiff in a foreclosure must hold a valid mortgage assignment, (2) whether the assignment must be recorded, and (3) whether the recording must occur before filing foreclosure.
The Connecticut Court of Appeals has held that the proper holder of the note is entitled to foreclose, even without any assignment of the mortgage. 99 The holding was based on a specific state statute that seemed to provide explicitly for that result. 100 As a result the court found that any problems with MERS as a mortgagee could not serve as the basis to challenge a foreclosure by the note holder, invoking the more general principal that "the mortgage follows the note." 101 New York and Ohio courts, on the other hand, have consistently held that the foreclosing plaintiff must be the assignee of the mortgage prior to filing judicial foreclosure. 102 Certainly the preferred practice in most judicial foreclosure states is to record a valid assignment from the prior record mortgagee or assignee to the foreclosing entity prior to filing a foreclosure complaint, or at least prior to a judicial sale, to insure a complete record chain of title.
b. Mortgage: Judicial State after Judgment and Sale
In a post-judgment case, the Pennsylvania Superior Court voided a judicial foreclosure sale and set aside a default judgment, when the Complaint on its face alleged a mortgage to a different lender and did not even allege any transfer or assignment of the note or mortgage to the plaintiff in the case. 103 The case was unusual because the plaintiff's attorney failed to even allege a chain of mortgage assignments ending with the plaintiff. Nevertheless, the implications of the case are significant: if the complaint itself, presumably including attached mortgages and assignments, demonstrates that the plaintiff was not the mortgage assignee when the foreclosure was filed, the foreclosure sale will be subject to later attack. The case appears to be nearly unique, perhaps because most homeowners have focused their attacks on defective note transfers rather than defective mortgage assignments.
c. Mortgage: Nonjudicial State before Sale
The California Court of Appeals held in Gomes v. Countrywide that a borrower could not assert a legal challenge to a trustee's sale prior to the sale based on asserted defects in the chain of ownership of the loan, namely the invalidity of a MERS mortgage assignment. 104 Other courts in nonjudicial states have followed a similar approach, reasoning that a trustee's sale is presumed to be bona fide, and it is not the obligation of the trustee to prove to anyone that it is authorized to foreclose by the proper beneficial owner of the mortgage. 105 Thus, we see a critical difference between judicial and nonjudicial foreclosure -the borrower cannot simply put the foreclosing party to its proof in a nonjudicial state. As a result, the ability of borrowers generally to assert mortgage transfer issues is considerably diminished in nonjudicial states, simply because of the burden of going forward.
On the other hand, some state statutes prescribing the process for nonjudicial foreclosure require recording of assignments of the beneficial interest in the deed of trust prior to sale, and hence will enjoin or invalidate a sale conducted without a valid, recorded assignment.
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Losing the Paper 491 on allegedly invalid mortgage assignments. A number of legal impediments to such challenges may as a practical matter limit any impact on stability of titles that robosigning and MERS may have had. First, in many states, a homeowner challenging a nonjudicial sale must plead that she was not in default in payments, or can tender payment in full of the mortgage debt. 107 Second, once a trustee's deed is conveyed to a bona fide purchaser, statutes or common law may preclude further challenges to the validity of the foreclosure sale based on note or mortgage transfer defects. 108 Thus a victim of an improper foreclosure may have a claim for damages, assuming they can establish causation, but finality policies will prevent title from being disturbed by post-sale challenges.
On the other hand, the Massachusetts Supreme Judicial Court, in a pair of 2011 decisions, U.S. Bank v. Ibanez 109 and Bevilacqua v. Rodriguez, 110 became the first state high court thus far to raise serious doubts about the validity of nonjudicial foreclosure sale titles tainted by gaps in mortgage assignments. Professor Elizabeth Renuart's recent article provides a thorough discussion of the Massachusetts cases, and their possible extension to other nonjudicial foreclosure states including California, Nevada, Arizona and Georgia. 111 Although she concludes that these four states could follow Massachusetts' lead, none of them has thus far. Interestingly, one appellate court in Alabama has followed Massachusetts, and ruled that a homeowner could defend against a post-sale ejectment action on the basis that the party noticing a nonjudicial foreclosure sale was not the mortgage assignee prior to the sale. 112 The Ibanez case arose under somewhat peculiar circumstances. The foreclosing party, U.S. Bank, was in possession of a Note endorsed in blank, and thus had properly completed the Note transfer. However, it did not obtain a written assignment of the mortgage in any form until after the foreclosure sale. The title insurance company refused to insure title, and U.S. Bank then brought an action to quiet title to get judicial approval of its sale. Thus, the Ibanez holding is that 1) a separate written mortgage assignment (not including an assignment with a blank assignee) must Loyola Consumer Law Review [Vol. 24:4 be executed, but not necessarily recorded, before the assignee can foreclose, and 2) proper transfer of the Note is also necessary but not sufficient condition, i.e. the holder of the Note cannot conduct a nonjudicial sale without the written mortgage assignment. The court noted that the mortgage assignment could be proven with a bulk loan sale contract as well as an individual written assignment, but U.S. Bank was unable to produce the written documents showing it had purchased the particular loan at issue.
113
Ibanez is stricter than most cases in nonjudicial states that require only evidence that the deed of trust was transferred, and do not require proof of note transfer, or that simply treat a trustee's deed as conclusive proof that the trustee had authority from the proper party to sell. One Michigan decision also voided a nonjudicial sale when the mortgage was not assigned until after the notice of the foreclosure sale was published, 114 but that case may no longer be good law after the Michigan Supreme Court's decision in Saurman.
115
The impact of defective mortgage transfers on title will depend on definitive judicial resolution of several important issues. Nevertheless, one can see certain trends emerging. First, chain-oftitle issues are unlikely to lead to large numbers of post-sale challenges. The Ibanez case notwithstanding, most courts have been unwilling to permit former homeowners to challenge a foreclosure sale after the fact based on mortgage transfer problems, whether the homeowners seek equitable relief undoing the sale or money damages. Massachusetts, Michigan, Alabama and Pennsylvania have thus far been the only states with judicial decisions invalidating a foreclosure sale based on transfer defects. The Massachusetts case arose not in the context of a borrower challenge but in a quiet title action brought by the lender and the subsequent purchaser to confirm the foreclosure deed. While there is certainly a theoretical problem with power of sale deeds where the grantor does not have a clear chain of title from the original trust deed beneficiary, the practical consequences of these gaps are limited if parties with an incentive to litigate cannot do so. Clearly, if the gap in mortgage loan transfers resulted from a double sale of the mortgage, or a fraudulent transfer to a thief, then the rightful owner of the mortgage could and would challenge the invalid sale, but these instances are likely to be rare. 113 Ibanez, 941 N.E.2d at 53. 114 Davenport v. HSBC Bank, 739 N.W.2d 383 (Mich. Ct. App. 2007 ) (finding foreclosure sale void where foreclosing party received mortgage assignment four days after publishing the notice of the sale, and prior to the sale).
115 See supra notes 63-67 and accompanying text.
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Thus, the most likely ongoing impact, and the impact observed to date, has been and will be that homeowners intervening before a foreclosure judgment and sale, especially in judicial states, can prevent or delay foreclosure for extended periods of time, and in significant numbers. In New York State, for example, default judgments in foreclosures have declined from ninety-five percent to fewer than ten percent.
116 New York, along with other states, has also imposed affirmative obligations on foreclosure attorneys to verify the foreclosing party's standing, and those obligations have also slowed down filings. 117 When the validity of a mortgage transfer is raised prior to judgment, there is obviously no cloud on title that lingers after the foreclosure. Either the right party is foreclosing, or the foreclosure sale will be prevented until the mortgage and note transfers are properly completed. At the same time, post-sale challenges are possible, in both judicial and non-judicial foreclosure states, although borrowers face serious hurdles in bringing them. Just how much traction Ibanez and its progeny will have and what it will prove to be its legacy on foreclosure titles depends as much on the wherewithal of lawyers and litigants as on the resolution of knotty legal issues.
The political and economic context also matters. The tidal wave of foreclosure litigation around note and mortgage transfers is taking place because millions of delinquent homeowners are seeking workouts and contract modifications from recalcitrant mortgage servicers. 118 The national settlement among federal and state regulators and five major banks resolves regulator claims arising in part from robo-signing and transfer failures, but its remedies call for extensive new efforts to work out troubled mortgage loans. The failures of mortgage servicing are thus directly related to the clouding of foreclosure titles, in the sense that far fewer borrowers would assert transfer failures in litigation if comprehensive renegotiation of defaulted loans could resolve the present foreclosure crisis. 
II. WHY IT MATTERS: CONSUMER PROTECTION ISSUES IN MORTGAGE TRANSFERS
While the current wave of litigation of foreclosure standing and note transfer issues will take years to be resolved, it remains important to consider how a better system for tracking mortgage loan ownership might take shape. In moving away from the old paper endorsement and delivery of note plus recorded mortgage assignment system, there are important consumer protection interests at stake. The key consumer protection interests implicated by mortgage transfers are 1) avoiding double payment or double liability, 2) getting a prompt and secure release or satisfaction upon payment in full and 3) having a counter-party with authority to negotiate workouts in the event of payment difficulties.
A. Double Liability
The endorsement and delivery of a tangible paper note, the reification of a payment obligation, serves to protect borrowers from paying an obligation twice, or paying the wrong creditor. Obviously only one original paper note can be presented for payment by one party. 119 An instance where such a threat becomes real is warehouselending fraud, in which a crooked mortgage company sells the same note to multiple parties.
120
Another example of how competing claims to a mortgage can arise is illustrated in Diversified Mortgage, Inc. vs. Merscorp, Inc.
121
A dispute apparently arose among partners or investors in a group of mortgage loans for which MERS was the record mortgagee. The plaintiff sought declaratory and injunctive relief to prevent MERS from permitting any of MERS "assistant vice presidents" to transfer the mortgages to other entities while the ownership of the loans was litigated.
In any such case, the borrower wants to be sure that the servicer delivers all payments they make to the proper party. After full payment, borrowers should not face demands for more money, or 119 See U.C.C. § 3-501(b)(2) (requiring the party seeking payment on a negotiable instrument to exhibit the instrument and surrender it if payment in full is made worse yet, foreclosure actions on the paid-off debt. 122 Any electronic system for tracking ownership rights in mortgage loans must be sufficiently reliable and authoritative so that consumer borrowers are protected from double liability.
B. Availability and Validity of Mortgage Satisfactions
Borrowers who complete their mortgage loan payments not only wish to avoid further liability, but also are entitled to have the mortgage lien removed from the property records to clear their title and permit future sales, or mortgages. This is usually accomplished by the filing of a separate mortgage release or satisfaction document. One of the asserted benefits of MERS was that it solved the problem that arose when homeowners finished paying a loan but could not get a satisfaction or release document from a defunct lender. Borrowers in some cases may have trouble locating the holder of an old mortgage in order to obtain a release or satisfaction that can be recorded after full payment in order to clear title. This problem could be resolved by adoption of the 2004 Uniform Residential Satisfaction Act, which provides a self-help title clearing mechanism, but that act has been adopted in only two states thus far. 123 While an accurate and authoritative database of mortgage ownership would in theory solve the problem, the extensive inaccuracy of MERS seems to only compound the difficulty. The New York Attorney General's 2011 suit against MERS alleges that MERS has repeatedly filed erroneous mortgage satisfactions on the wrong property. After discovering its error, MERS (i.e. the servicer) will then file a lis pendens against the property, causing the homeowner needless title problems and legal expenses. 124 In early 2012 the Guilford County North Carolina recorder of deeds published extensive documentation on its web site showing mortgage satisfactions filed on behalf of MERS by various banks and securitization trustees, signed by known robo-signers, i.e. by Loyola Consumer Law Review [Vol. 24:4 individuals whose names appear more or less simultaneously as the "assistant vice president" or other officer of multiple financial institutions, and hence whose authority to satisfy the mortgages is questionable. 125 Presumably, these satisfactions were produced at the behest of the servicer acting in the belief that they were authorized by the appropriate assignee. Nevertheless, if another lender, perhaps a debt buyer, sought to enforce the satisfied mortgage, there could be expensive title litigation about the validity of the satisfactions.
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C. Negotiating Workouts
One of the many complaints from homeowners and their advocates about mortgage servicers during the 2007-2012 foreclosure crisis has been the difficulty in negotiating loan modifications and other alternatives to foreclosure. While servicing problems and reforms are beyond the scope of this article, the issue of servicer authority to negotiate workouts is connected to mortgage transfers. In some instances, servicers will refuse to renegotiate mortgage payments, or other workouts such as short sales, invoking a refusal by, or lack of authority from, the "investor". MERS has made it more difficult for homeowners to identify their mortgage holder. Having this information could permit homeowners to challenge servicer refusal to negotiate, by, among other things, inspecting publicly disclosed servicing contracts governing securitization trusts.
127
Fannie Mae's and MERS' response is that most securitization contracts give the servicer full authority, within some bounds, to renegotiate mortgages, so that the identity of the investor should be irrelevant to the homeowner. Nevertheless, there is a genuine consumer borrower interest in transparency of mortgage assignments so that the identity of the real counterparty is known. These basic consumer protection goals should inform the design of any modernized legal infrastructure for recording mortgage loan transfers. The difficulty in identifying the real party able to negotiate loan workouts and resolve possible errors would be considerably reduced if all principal-agent relationships were required to be disclosed during foreclosure. Two of the biggest sources of confusion about whether and to what extent there are breaks in the chain of title are 1) the Fannie Mae and Freddie Mac policy of filing foreclosures in the name of the servicer while representing that the servicing agent is in fact the principal obligee and 2) the use of MERS as a proxy agent for multiple parties including the assignor, the assignee and the current servicer.
Thus, a foreclosure filed in a judicial foreclosure state, and a notice of sale in a non-judicial sale, should mandatorily identify the original lender, current assignee, current servicer, and any agents or proxies acting on behalf of any of them.
128 For example, a foreclosure complaint might recite that it was filed by MERS, as agent for the servicer, Bank of America, which in turn is the servicing agent for Wells Fargo Bank, trustee for an identified trust, which acquired the loan on a specified date from New Century Mortgage, the original lender.
To deal with contract renegotiations, possible double payment issues and prompt satisfaction issues, a better system design would incorporate transparent and authoritative registration of mortgage loan ownership throughout the life of the loan, and not just at the point foreclosure is initiated. Obviously, a system relying on electronic document images, or on a database, would need adequate safeguards to insure accuracy and to justify its use as an authoritative determinant of mortgage loan ownership. 
B. Merge the Note and Mortgage into a Single Document and Execute Transfers by Single Assignment
The first and most obvious step in moving to a reliable and authoritative electronic system protecting lenders, borrowers, assignees and other parties to property title is to combine the note and mortgage into a single instrument, with the full image of the instrument and all later modifications to its parties and terms updated in a single electronic registry. Such a system would promptly eliminate the issues created when the note and mortgage travel on different paths, or appear to do so. The details of regulation of such a registry, which could conceivably evolve from the current MERS database, are beyond the scope of this article, but necessarily would include some sort of public audit and methods for interested parties to correct errors, akin to the Fair Credit Reporting Act's provisions for consumer reports.
129
The primary reason to have separate Note and Mortgage documents has been the need to preserve negotiability of the note and the possibility for a note buyer to become a holder in due course. Article 3 of the UCC protects certain note holders from personal claims and defenses of the borrower in order to promote the easy sale of notes, but only on the condition that the note be stripped of most ancillary contractual promises that are essential to a mortgage transaction, such as promises to insure and maintain the property. The solution to preserve negotiability while gaining the security of real property collateral was to create two separate documents, the negotiable note and the non-negotiable mortgage.
As Dale Whitman, Kurt Eggert and Ronald Mann have all persuasively argued, the relevance of negotiability of mortgage notes has been largely lost over the course of the twentieth century. 130 The secondary market for mortgages is highly liquid, and does not seem to depend on the holder in due course doctrine to any great extent, and in fact borrowers are harmed by the doctrine. 131 The liability of mortgage loan assignees is now governed in many cases by separate consumer protection statutes, like the Truth in Lending Act. 132 
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The note/mortgage document could also be greatly simplified, based on consumer testing and research by the Consumer Financial Protection Bureau. To insure the authenticity of the authoritative document, the full document image should be transmitted in a short time after the transaction to the registry, and should be available for free inspection by the lender, the borrower, the title insurer and any other appropriate party. It might still be possible to maintain some minimal degree of privacy by restricting access to parties with a genuine need to inspect the document, or the decision could be made that mortgage/notes should be fully public. Enabling legislation would require that any changes in parties (lender, borrower, or servicer) be promptly submitted to the registry as a condition of their enforcement. To put it another way, no foreclosure of the mortgage could occur except when initiated by and against the currently registered parties to the mortgage/note. There is no particular reason foreclosure could not be initiated in the name of the servicer, on condition that it acted as a disclosed agent for the disclosed investor and principal. Nor would there ever be any reason to bring foreclosures in the name of the registry, a regrettable practice promoted by MERS that has led to nothing but chaos in the courts.
CONCLUSION
Massive origination of mortgage loans relying on the sell-todistribute model, followed by massive foreclosures, has led to chaos in the legal processes to track who may foreclose and sell homes. As mortgage industry participants struggled to keep up with the paperwork and resorted to robo-signing, wide gaps appeared in the chains of loan ownership. Some of the paper gaps can be filled and some cannot. Courts have been shocked at bank practices, but are probably unwilling to issue decisions that will void titles on a vast scale. On the other hand, they are perfectly willing to delay foreclosures when homeowners point out the gaps. There are no quick solutions for legislators or regulators to rescue the industry from its mess. While some legal issues are being settled, many other legal questions must wind their way through the courts, including those raised as a result of the widespread use of MERS as a recording proxy. A transition from paper to electronic note/mortgage transfers could solve many problems going forward, but it will not clear the foreclosure backlog, nor will it clarify the muddied titles that are one APPENDIX 2 -THE MERS/COURT RECORD SURVEY Between April and August 2011 we searched on-line court dockets for judicial foreclosures filed in the name of Deutsche Bank, Bank of New York and Wells Fargo Bank, primarily but not exclusively filed as trustee for securitization trusts. These three banks served as trustee in a large number of non-GSE securitizations of mortgages prior to the 2008 foreclosure crisis, and thus we would expect to see multiple mortgage transfers in those cases. We examined court dockets, and where available, complaints, to determine the identity of plaintiff and alleged chain of mortgage ownership. Records were obtained from fourteen counties in six states (Indiana, Iowa, Maryland, Ohio, Pennsylvania, Texas). Sixty percent of the records were from Cuyahoga County Ohio (Cleveland.)
We then searched on-line county property records to identify the original mortgagee and any recorded assignments. (The sample counties were selected based on the availability of electronic court and property records.) In any case where MERS had a record interest (forty-nine percent of all cases), we searched the MERS ID public web page and recorded the investor and servicer. To match the foreclosure to a MERS ID, we used the MERS loan identification number when available from the property record (the image of the Mortgage, Inc. as the record mortgage assignee as a match, although strictly speaking it is not. MERS allowed its members the option whether or not to disclose the "investor", and in fifty percent of the cases the investor was "not disclosed." Those cases were treated as not matching. The twenty-four cases in which Fannie Mae is the MERS identified investor may be correct, because the bank plaintiff may in fact have been servicing those loans for Fannie Mae. We did not take the extra step of checking the loans on the Fannie Mae lookup site because of the lapse of time from many of the foreclosures.
We found only eight cases in which MERS was the current record mortgage holder or assignee. Of course the selection criteria were that foreclosures were filed in the name of the trustee bank and not in the name of MERS. Generally speaking in the counties we examined plaintiffs were obtaining assignments from MERS to the foreclosure plaintiff and recording those assignments, usually but not always prior to the foreclosure. 
